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ORDER-IN-APP
\

Facts of the caseM/s.AbansCommodities  (  I  )  Pi-ivate

Near Khetarpal  Pole,   Manek  Chawk,  Man

3800 1  (hereinafter  referred    as  `appellant')

Orde bearing     reference     No.     ZA2404211

Canc 1lation of Registration  (hereinafter referr

byA sistant  Commissioner,  COST,  Palanpur

(here2. after referred to as `adjudicating auth(Thebrieffactsofthecasearethatt

GST aving registration  number 24AAICA04

show cause  notice  dated  07/03/2021  and

13.0 .2021  the  SCN  was  adjudicated  vide

date 17.03.2021    by   jurisdictional   range

regis ation   with   the   order   that   instrucl

Preve tive  Section  CGST,  Gandhinagar  tha

provi ions  of  Section  29(2)(e)  of  COST  Act,

Rule3. 2017.Beingaggrieved,  the  appellant riled  revc

Com issioner    CGST,    Palanpur    vide    ARN

06.04 2021  for  revocation  of cancelled  regist

No.Z 2403211604060  dated  17.03.2021.  In

COS Palanpur  issued  show  cause  notice

dated 08.04.2021   alleging  that   is  learnt  th

premi es   by   CGST   Gandhinagar   and   it   w

Oper ional  &   no   business   activity  was   ca

Assis nt Commissioner CGST, Gandhinagar .

No.Z 240421185710  dated  27.04.2021  rejei

ofca elled registration as per Rule  23(2)(b)  o

OperaSub4.Be ional.issions and Defense Replygaggrievedwiththeorderdated  27

Com issioner,  CGST,  Palanpur,  the  appellar

the gr und of appeal filed by the appellant arePage1of9

Limited.,  439/2,1,  Sankdi    Sheri,

Chawk  Ahmedabad,     Gujarat,

has  filed  present  appeal  against

857510     dated     27.04.2021     for

ed  to as `impugned order`),  issued

Gandhinagar,  Commissionerate-

ority,) .

appellant  is  registered  under

476HIZU.They were  issued with a

after  considering  the  reply  dated

reference  No.  ZA2403211604060

Superintendent   and   cancelled
have   been   received   fromtions

t  the  appellant was  violating  the

2017  read  with  Rule  21  of CGST

ocation application to the Assistant

No.    AA240421019413U    dated

ration  against  the  order reference

turn the Assistant Commissioner,

reference   No.   ZA240421114251D

at  Search  was  conducted  at  the
as   found   that   the   firm   is   Non-

rried  out  at  their  premises.   The

adjudicated the SCN vide reference

cted  the  application  for  revocation

of CGST Rules,  2017 as firm is non
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F.No.GAPPL/ADC/GSTP/loos/2021-APPEAl_,

4.1that  at  the  outset,  the  impugned  Order  rejecting  the  revocation  application

under Rule 23(2)(b)  of the  CGST Rules`on  the ground  that the Appellant is   not

operational is ex-facie untenable and unsustainable.

4.2   Further,   it   has   been   submitted   that   the   applica.tion   for   revocation   of

cancellation of registration filed by the appellant could not have been rejected in

terms of Rule 23(2)(b)  of the CGST Rules on the ground of no-operational.

4.3   That   the   Assistant   Commissioner,   while   purporting   to   hold   that   the

Appellant  is  non-operational,  purported  to  rely    upon  the  search  proceeding

conducted  by  the  Preventive  Section,  CGST  Gandhinagar.  Admittedly,  nothing

has   been   brought   on   record   by   the   Assistant   Commissioner  which   could

establish that the Appellant was non-operational.

4.4 Further it has been submitted that no evidences and/or material which was

obtained  by  the  Preventive  Section  is  made  available  to  the Appellant or placed

on   record   to   support   the   purported   finding   that   the   Appellant   was   non

operational.

4.5     Further it has been submitted that, no material was available during the

search conducted by the Preventive Section, to allege that the Appellant was

non-operational and not carrying on its business.

4.6     In  the  Show cause  notice  also  issued  by the Assistant  Commissioner,  no

evidence    /material   was   produced   to   show   that   the   Appellant   was   non-

operational;  further,  the impugned order suffers from the vice of non-application

of  mind  and  without  considering  the  documentary  evidence  produced  by  the

Appellant.

.7      That  the  Assistant  Commissioner,  without  considering  the  reply  filed  by

he   Appellant   and   documentary   evidence   produced   therein,   held   that   the

ppellant  had  filed  the  reply  to  show  cause  notice  without  any  documentary
vidence.   The   said   finding   is   contrary   to   the   records.   The   Appellant   had

roduced all the relevant material to prove that the Applicant was operational.

.8     F\1rther it has been submitted  that in any event, the Appellant has been

arrying on business, since, past  13 years.  No allegation of non-operational was

aised by the Department during the said  13 years. The Appellant carve leaves to

efer upon the documents in support at the time of hearing.

.9     That the Appellant was duly registered under Gujarat value
Page 2 of 9
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AT Act) and CST. The Appellant, after implementation of GST had

d from the said GVAT and CST ahd obtained registration under the GST

he Appellant has been discharging its liability as per returns filed under

ective Acts. The Department including the GST Department has time to

epted the tax liabilities discharged by the Appellant.

he aforesaid returns filed by the Appellant under the aforesaid Acts were

duced before the Assistant Commissioner along with reply. However,

gnoring the said return, the Assistant Commissioner concluded that the
ment evidence was produced by the Appellant.

is  submitted  that once,  CGST department has  accepted  the  taxes  paid

Appellant,  it  is  not  open  for  the  department  to  now  allege  that  it  is  no-

nal.   The   GST   department   cannot   take   different   stand   at   different

ns.

rther,  the Appellant has  been updating its  pla.ce  of business under the

istration,  as when  the  same is  changed,  in view of completing the  lease

The  said amendment in the GST registration number is only done upon

tion  of documents  submitted  by  the  Appellant  on  GST  portal  and  after

rification   by  the   officers.   No  objection  whatsoever  was   raised  by  the

at  the  time  of  permitting  the  said  amendments.  The  offlcers  of  GST

ent  were  aware  about  the  operations  of  the  Appellant  and  purported

that the Appellant is non-operational is incorrect and baseless.

rther,  the  Appellant  had  produced  returns  filed  under  the  Income  Tax

nk  statements,  and  rent agreement to  establish  that  the Appellant was

nal.   However,   the   same   has   also   been   ignored   by   the   Assistant

ssioner while passing the impugned order.

at  the  appellant  had  purchased  agricultural  commodities  at  a  taxable

f Rs.95,  51,214/--and  payment  of GST  of Rs.  4,  77,561/-in  the  month

any 2021. The appellant had also  sold agricultural commodities worth a

value of Rs.2,59,79,332/-and charged output liability of Rs.12,98,967/-

aid month.

e Appellant currently has agricultural commodities worth  approximately

ores lying in  the  stocks which  are  stored  at warehouse.  The  appellant is

e  to  supply the  said agricultural commodities in view of the
registration.   Due   to   cancellation   of  the   registration,   the

Page 3 of 9

®

'



®

F.No.GAPPL/ADC/GSTP/1005#021-APPEAL

business has been suffered and the Appellant is incurring huge losses.
\

4.17  F`urther,  it  has  been  submitted  that  in  the  impugned  order,  the Assistant

Commissioner  has  purported  to  hold  that  it  appears  that  the  Appellant  was

passing fake input tax credit by way of fraud.

4.18  The  purported  finding  of  the  Assistant  Commissioner  that  the  Appellant

appears to  be passing fake input tax credit by way of fraud  is ex-facie perverse

and based on no documents.

4.19 In any event,  the purported finding of the Assistant Commissioner is  solely

on the basis of surmises and conjectures on his part.

4.20  The  Assistant  Commissioner  has  proceeded  on  an  assumption  that  the

Appellant was allegedly passing on fake input credit by way of fraud.

4.21  The  Assistant  Commissioner  could  not  have  held  that  the  Appellant  was

passing fake input credit by way of fraud.

4.22  Admittedly,  no  documentary       evidence  and  /or  any  material  whatsoever

has been  produced  /referred  to by the Assistant Commissioner    to  support the

purported finding that the Appellant was passing fake input tax credit by way of
fraud.

4.23   It  is   submitted   that  the  rejection  of  revocation   application  merely  on

assumption  basis  cannot  be  sustained  and  impugned  order  is  liable  to  be

quashed.
4.24   In  any event,  the Appellant  is  not involved  in  any activity of passing fake

input tax credit by way of fraud.

4.25   In any event, without prejudice to the above  ,  the Assistant Commissioner

failed  to   appreciate  that  the  registration  of the  Appellant was  not cancelled  on

the ground or of non-operational.

4.26   The  Superintendent,  except  reporting  the  language  of  section  29(2)(e)  of

the   CGST  ACT,   did   not  give   any   reasons  in   the   show  cause   notice   dated

07.03.2021  for cancellation of registration.

.27    Subsequently,   to  learned  Superintendent by his order dated  1

olely  on   the   basis   of  instructions   received   from   the   Preventa

eadquarter,  Gandhinagar   ,  without  disclosing  the  alleged  inst

Page 4 of 9 \xp1,`..
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ules 2017 by obtaining the GSTN Registration on the basis of documents

granting  any  opportunity  to  t-^ie  Appellant  to  controvert  the  alleged
ons  cancelled  the  registration  6n  the  ground  that  the  Appellant  had

the  provisions of Section  29(2)(e)  of CGST Act,  read with  Rule  21  of the

from others persons.

e application for revocation of cancelation is now rejected on an entirely
passed

uperintendent cancelling the registration viz.  that the Appellant was not
gation/ground,  which was not raised either in the  SON  or order

nal at the premises for which registration was granted.

t  has   been   submitted   that  the   first  SCN   is   the   foundation  of  the

ent's  case  and  the  department  authorities  under  GST  is  bound  to

to allegations mentioned therein. The Department authority cannot keep

ging the allegations at the appellate stages and reject the application on

gether  a  new  ground  which  was  never  alleged  in  the  first  show  cause
or even order cancelling    registration.     The Appellant had  specifically

the   aforesaid  issue   before   the  Assistant  Commissioner.   However,   the

ed    order    is    completely    sileTlt    on    the    said    issue.    The    Assistant

issioner has not considered the said issue in the impugned order.

urther,   the   appellant  has   specifically  raised   a  contention  before   the

nt   Commissioner   that   the   Superintendent   had   passed   the   order

ting to  cancel their registration in  breach of principles  of natural justice
no  opportunity  of hearing was  granting  to  the  Appellant andmuch  as

recorded  by  the  Superintendent in  the  said  order that the  hearing was
the  record;  however

ssistant  Commissioner  has  totally  ignored  the   said  submission  of  the

n  13.03.2021  was factually incorrect and contrary to

ant  and  without  considering  the   said   submission  pass   the  impugned

the Assistant  Commissioner  failed  to  appreciate  that the  Superintendent

echanically   cancelled   the   registration   and   cancellation   was   without

endent application of mind.

5.

Shri

Shri

writt

the

Personal Hearing in the matter was held  07.09.2021.  Shri  Prakash  Shah,

as Sanghavi,   Shri Nirbhay, Shri Jignesh Shah, Shri  Bhavesh Suthar  and
theirHearing.  They have  relied  onAbhishek Bansal  attended  the  Personal

n submission dated 31St May,  2021  and case  law compilation

ime  of  hearing.  They  have  reiterated  the  grounds  of  appeals.
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F.No.GAPPL/ADC/GSTP/1005/2021-APPEAL

6.1      I  have  gone  through  the  facts  of the  case  and  written  submissions  made

by   the   appellant.   I   find   that   the   proper   officer   vide   SCN   reference   No.

ZA2403211204011 dated 07.03.2021  suspended the  registration with effect from

07.03.2021  for  the  reason  that  the  Reg{.sfrczfiori  hcls  beeri  obfat.necz  Z7g  meci7ts  o/

frond,  willful  misstatement  or  suppTescion  Of facts.  Further  the  proper  offieer
vides order reference No.  ZA2403211604060 dated  17.03.2021  has cancelled the

registration with effect from 01.02.2021  for the reason given below:-

1.   ``Since,   this   offlroe   has   been  received  instruction  from  Preveritj.ue   Section

Headquarter,  Gandhirragar Coriwissionerate that your Company is violating the

provisions Of SectiorL 29(2)(e)   Of the CGST, ACT, 2017 read u)ith Rules 21 Of CGST
Rules,  2017.  Rule 21  Of CGST Rules, 2017 provides that, the registrcutorL grarited

to a person is itable to be cancelled, if the said person has ijiolated the prouisione

Of GST Act,  2017.  IrL  this  case  the  tax  pcryer  has  violated the  prouisiorLs  Of the
Section 29(2)(e) Of CGST Act, 2017 in as r"ch as theg have obtcined registrahon

on the  basis  Of docunerits   Of other persons.  Section 29(2)(e)  Of CGST Act,  2017

provides  tlut  the  registration  has  been  obtained  bg   neans  Of  frcoud,  wi:llful
rmisstatemerit or suppressiorL of facts.  As your fi:rm has  viol.abed the provisions Of

the scud Act and Rules, your registration is hereby ccmce{led. "

6.2      Being aggrieved with order of the dated  17.03.2021  the appellant had filed

application  for  revocation  of cancelation  of registration  before  the  Adjudicating

authority.      The      Adjudicating      authority      vides      order      reference      No.

ZA2404211857510  dated  27.04.2021  had  stated  that  as  per  search  conducted

by  the  Prev.   Section,   CGST,   Gandhinagar,   the  firm  was  found  to  be  none-

opera.tional & that it appeared the firm was passing on fake ITC by way of fraud

hence   rejected  the  application  for revocation  of cancellation  registration  as  per

rule 23(2)  (b)  of CGST Rules,  2017,  as firm is non operational.

6.3      Further,    it    has    been    come    to    notice    from    the    Preventive,    CGST

Gandhinagar  Commissionerate  that  no  activity  was  carried  out  from  premises

and  only banner displaying the  name and  GSTIN of the unit was  found;  it has

also  observed  that  around  68  units  connected  to  Abans  group  of companies,

directly   or   indirectly,   registered   at   various   commissionerates   all   over  India

involved   in   this   circular   trading   and   passed   huge   amount   of  ITC   without

supplying any goods or services across the country.

6.4      I find that in view of the facts comes to the notice at the time of

the Preventive section of Gandhinagar Commissionerate and to prote

Page 6 Of 9



application  forCausel  Notice.    Further,  I  find  tha.t  the  appellant  has  filed  the

tion of cancellation of registration before the  higher authorityrevoc

23   (21(b)   of  CGST  Rules,   2017   and  the  adjudication   authority
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F.No.GAPPL/ADC/GSTP/1005/2021-APPEAL

proper procedure  of natural justice  as  laid  down  in  GST ACT/Rules  before  the
issuance  of  impugned  Order.     Hence?  the  contention  of  the  appellant  is  not

correct and proper.

10.      I  find  that  Joint  Commissioner,   COST,   Gandhinagar  vide  letter  F.   No.

GEXCOM/AE/MISC/276/2021-AE-O/o    COMNR-CGST-GANDHINACIAR    dated

22.12.2021 has informed that afore subject tax payer do not hold any ground for

revocation of the cancellation of registration.

11.     I   find   that  the   adjudicating  authority  has  rejected   the   a.pplication  for

revocation of cancelled registration of the appellant under Rule 23(2)  (b) of CGST

Rules,  2017  on  the  ground  that  during  search  conducted  by  the  Preventive

Section  Gandhinagar  it was  found  that  the  appellant was  non  operational  and

was  passing  fake  ITC   by  way  of  fraud.   I   also  found  that  the   adjudicating

authority   has   rejected    the   application   for   revocation   after   following   the

prescribed procedure prescribed under Rule  23  of CGST Rules,  2017.  Moreover,
Joint        Commissioner,         CGST,         Gandhinagar        vide         letter        F.No.

GEXCOM/AE/MISC/276/2020-2021  dated  22.12.2021  has  also  informed  that

since  the investigation  is  in progress  the  appellant do  not hold  any ground for

revocation of the cancelation of registration.

In  view of above  I  find  the  adjudicating authority has  ordered  rejection of

application for revocation of registration as a deterrent measure  so as to prevent

further   loss   to    Government   exchequer   and   on    the    ground   of   ongoing

investigation  against  the  appellant   Therefore,  I  do  not  find  it  a.ppropriate  to

interfere  with  the  impugned  order passed  by the  adjudicating authority at this

stage of proceedings.

12.     The subject appeal filed by the appellant is hereby rejected.

The appeal filed by the appellant stands disposed of in above ter

Additional Commissioner (Appeals)

Date:      .2.2022
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To,

M/s.

439/2,

Mane

ans Commodities ( I ) Private  Lihited.,

Sankdi  Sheri, Near  Khetarpal Pole,

Chowk Ahmedabad,   Gujarat, 380001

e Principal Chief Commissioner of Central Tax, Ahmedabad Zone.

e Commissioner, CGST & C.Excise, Appeals, Ahmedabad

e Commissioner, Central GST &C.Ex, Commissionerate-Gandhinagar.

he Assistant Commissioner, CGST & C.Ex, Division-Palanpur,

ommissionerate-Gandhinagar

he Superintendent CGST, Range-Palanpur, Div. Palanpur,

he Additional Commissioner, Cetitral Tax (System), Gandhinagar.

uard F`ile.

.A.  File
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