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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way. 7 -

(i}

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

{i

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentianed in para- (A){i) above in terms of Section 109(7) of CGST Act, 2017 -

{if))

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subjecttoa maximum of Rs. Twenty-Five Thousand.

Appeal under Section 112(1) of CGST Act, 2017 to Ap%ellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified l_}’/‘the Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online,

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
{i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and
(i) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in
addition to the amount paid under Section 107{6) of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed. ‘

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication

.| of Order or date on which the President or the State President, as the case may be, of the Appellate

Tribunal enters office, whichever is later.
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. ' For elaborate, detailed and latest provisions relating to filing of appeal to the'appellate a-uthority', the

appellant may refer to the websitewww.chic.gov.in.
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ORDER-IN-APPEAL
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f Facts of the case

Near
3800¢
Ordet
cance

by Ag

M/s. Abans Commodities ( I ) Private Limited., 439/2,1, Sankdi Sheri,
Khetarpal Pole, Manek Chawk, Manek Chawk Ahmedabad, Gujarat,
D1 (hereinafter referred as ‘appellant’) has filed present appeal against
bearing reference No. ZA2404211857510 dated 27.04.2021 for
llation of Registration (hereinafter referred to as ‘impugned order’), issued

sistant Commissioner, CGST, Palanpur, Gandhinagar, Commissionerate-

: (here?qafter referred to as ‘adjudicating authority’).

2.

The brief facts of the case are that the appellant is registered under

GST having registration number 24AAICA0476H1ZU.They were issued with a

show

cause notice dated 07/03/2021 and after considering the reply dated

13.04.2021 the SCN was adjudicated vide reference No. ZA2403211604060

dated 17.03.2021 by jurisdictional range Superintendent and cancelled

registration with the order that instructions have been received from

Preve

htive Section CGST, Gandhinagar that the appellant was violating the

provisions of Section 29(2)(e) of CGST Act, 2017 read with Rule 21 of CGST
Rules, 2017.

3.

Being aggrieved, the appellant filed revocation application to the Assistant

Commpissioner CGST, Palanpur vide ARN No. AA240421019413U dated

1 06.04|2021 for revocation of cancelled registration against the order reference

No. Z
CGS

2403211604060 dated 17.03.2021. In turn the Assistant Commissioner,
Palanpur issued show cause notice reference No. ZA240421114251D

dated| 08.04.2021 alleging that is learnt that Search was conducted at the

premiges by CGST Gandhinagar and it was found that the firm is Non-

Operational & no business activity was carried out at their premises. The

Assistant Commissioner CGST, Gandhinagar adjudicated the SCN vide reference

No. ZA240421185710 dated 27.04.2021 rejected the application for revocation

of ca

elled registration as per Rule 23(2)(b) of CGST Rules, 2017 as firm is non

operational.

Submissions and Defense Reply

4. Be

Comnlissioner, CGST, Palanpur, the appellant filed the appeal

the ground of appeal filed by the appellant are summarized as

ing aggrieved with the order dated 27.04.2021 issued by the
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F.No.GAPPL/ADC/GSTP/1005/2021-APPEAL,

4.1that at the outset, the impugned Order rejecting the revocation application
under Rule 23(2)(b) of the CGST Rules’on the ground that the Appellant is not

operational is ex-facie untenable and unsustainable.

4.2 Further, it has been submitted that the application for revocation of
cancellation of registration filed by the appellant could not have been rejected in

terms of Rule 23(2)(b) of the CGST Rules on the ground of no-operational.

4.3 That the Assistant Commissioner, while purporting to hold that the
Appellant is non-operational, purported to rely upon the search proceeding
conducted by the Preventive Section, CGST Gandhinagar. Admittedly, nothing
has been brought on record by the Assistant Commissioner which could

establish that the Appellant was non-operational.

4.4 Further it has been submitted that no evidences and/or material which was
obtained by the Preventive Section is made available to the Appellant or placed

on record to support the purported finding that the Appellant was non

operational.

4.5 Further it has been submitted that, no material was available during the
search conducted by the Preventive Section, to allege that the Appellant was

non-operational and not carrying on its business.

4.6 In the Show cause notice also issued by the Assistant Commissioner, no
evidence /material was produced to show that the Appellant was non-
operational; further, the impugned order suffers from the vice of non-application
of mind and without considering the documentary evidence produced by the

Appellant.

4.7  That the Assistant Commissioner, without considering the reply filed by
the Appellant and documentary evidence produced therein, held that the
Appellant had filed the reply to show cause notice without any documentary
evidence. The said finding is contrary to the records. The Appellant had

produced all the relevant material to prove that the Applicant was operational.

#.8  Further it has been submitted that in any event, the Appellant has been
tarrying on business, since, past 13 years. No allegation of non-operational was
faised by the Department during the said 13 years. The Appellant carve leaves to

gefer upon the documents in support at the time of hearing.

4.9 That the Appellant was duly registered under Gujarat Value
Page 2 of 9
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Act( GVMAT Act) and CST. The Appellant, after implementation of GST had

migratgd from the said GVAT and CST ahd obtained registration under the GST

Act.

4.10 The Appellant has been discharging its liability as per returns filed under

the res

bective Acts. The Department including the GST Department has time to

time adcepted the tax liabilities discharged by the Appellant.

4.11 ‘The aforesaid returns filed by the Appellant under the aforesaid Acts were

duly produced before the Assistant Commissioner along with reply. However,

totally

enoring the said return, the Assistant Commissioner concluded that the

no docyiment evidence was produced by the Appellant.

4,12 1
by the

operati

L is submitted that once, CGST department has accepted the taxes paid
Appellant, it is not open for the department to now allege that it is no-

bnal. The GST department cannot take different stand at different

occasiqns.
4.13 Flirther, the Appellant has been updating its place of business under the

GST registration, as when the same is changed, in view of completing the lease

period.

The said amendment in the GST registration number is only done upon

verification of documents submitted by the Appellant on GST portal and after

due vdrification by the officers. No objection whatsoever was raised by the

officerd at the time of permitting the said amendments. The officers of GST

departJnent were aware about the operations of the Appellant and purported

finding] that the Appellant is non-operational is incorrect and baseless.

4.14 F
Act, B4

irther, the Appellant had produced returns filed under the Income Tax

ink statements, and rent agreement to establish that the Appellant was

operat]onal. However, the same has also been ignored by the Assistant

Comm

415 T
value ¢
of Febi
taxabld

in the §

4.16 T
nine cjy

not ab
of the

ssioner while passing the impugned order.

hat the appellant had purchased agricultural commodities at a taxable
f Rs.95, 51,214/-- and payment of GST of Rs. 4, 77,561/~ in the month
uary 2021. The appellant had also sold agricultural commodities worth a

value of Rs.2,59,79,332/- and charged output liability of Rs.12,98,967/-

baid month.

he Appellant currently has agricultural commodities worth approximately

ores lying in the stocks which are stored at warehouse. The appellant is

registration. Due to cancellation of the registration, the
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business has been suffered and the Appellant is incurring huge losses.

Al

4.17 Further, it has been submitted that in the impugned order, the Assistant
Commissioner has purported to hold that it appears that the Appellant was

passing fake input tax credit by way of fraud.

4,18 The purported finding of the Assistant Commissioner that the Appellant
appears to be passing fake input tax credit by way of fraud is ex-facie perverse

and based on no documents.

4.19 In any event, the purported finding of the Assistant Commissioner is solely

on the basis of surmises and conjectures on his part.

4,20 The Assistant Commissioner has proceeded on an assumption that the

Appellant was allegedly passing on fake input credit by way of fraud.

4.21 The Assistant Commissioner could not have held that the Appellant was

passing fake input credit by way of fraud.

4.22 Admittedly, no documentary evidence and /or any material whatsoever
has been produced /referred to by the Assistant Commissioner to support the
purported finding that the Appellant was passing fake input tax credit by way of

fraud.

4,23 It is submitted that the rejection of revocation application merely on
assumption basis cannot be sustained and impugned order is liable to be

quashed.
4,24 In any event, the Appellant is not involved in any activity of passing fake

input tax credit by way of fraud.

4.25 In any event, without prejudice to the above , the Assistant Commissioner
failed to appreciate that the registration of the Appellant was not cancelled on

the ground or of non-operational.

4.26 The Superintendent, except reporting the language of section 29(2)(e) of

the CGST ACT, did not give any reasons in the show cause notice dated

07.03.2021 for cancellation of registration.

Page 4 of 9
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without| granting any opportunity to the Appellant to controvert the alleged )
instructions cancelled the registration on the ground that the Appellant had
violated| the provisions of Section 29(2)(e) of CGST Act, read with Rule 21 of the
CGST Rules 2017 by obtaining the GSTN Registration on the basis of documents

obtainefl from others persons.

4.28 The application for revocation of cancelation is now rejected on an entirely
new allegation/ground, which was not raised either in the SCN or order passed
by the Buperintendent cancelling the registration viz. that the Appellant was not

operatipnal at the premises for which registration was granted.

4.99 |t has been submitted that the first SCN is the foundation of the
departpnent’s case and the department authorities under GST is bound to

confirm to allegations mentioned therein. The Department authority cannot keep

on changing the allegations at the appellate stages and reject the application on

an altpgether a new ground which was never alleged in the first show cause
notice| or even order cancelling registration. The Appellant had specifically
raised| the aforesaid issue before the Assistant Commissioner. However, the
impughed order is completely silent on the said issue. The Assistant

issioner has not considered the said issue in the impugned order.

urther, the appellant has specifically raised a contention before the
Assisthnt Commissioner that the Superintendent had passed the order
purpofting to cancel their registration in breach of principles of natural justice
in as lmuch as no opportunity of hearing was granting to the Appellant and
recorded by the Superintendent in the said order that the hearing was

held ¢n 13.03.2021 was factually incorrect and contrary to the record; however

ssistant Commissioner has totally ignored the said submission of the
ant and without considering the said submission pass the impugned
order| the Assistant Commissioner failed to appreciate that the Superintendent

had knechanically cancelled the registration and cancellation was without

indepgendent application of mind.

Personal Hearing

5. Personal Hearing in the matter was held 07.09.2021. Shri Prakash Shah,
Shri Jas Sanghavi, Shri Nirbhay, Shri Jignesh Shah, Shri Bhavesh Suthar and
Shri |Abhishek Bansal attended the Personal Hearing. They have relied on their

written submission dated 31st May, 2021 and case law compilation sub

the time of hearing. They have reiterated the grounds of appeals.
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nothing to add to this.

Discussions and Finding

6.1 I have gone through the facts of the case and written submissions made
by the appellant. I find that the proper officer vide SCN reference No.
ZA2403211204011 dated 07.03.2021 suspended the registration with effect from
07.03.2021 for the reason that the Registration has been obtained by means of
Sfraud, willful misstatement or supprescion of facts. Further the proper officer
vides order reference No. ZA2403211604060 dated 17.03.2021 has cancelled the
registration with effect from 01.02.2021 for the reason given below:-

1. “Since, this office has been received instruction from Preventive Section
Headgquarter, Gandhinagar Commissionerate that your Company is violating the
provisions of Section 29(2)(e) of the CGST, ACT, 2017 read with Rules 21 of CGST
Rules, 2017. Rule 21 of CGST Rules, 2017 provides that, the registration granted
to a person is liable to be cancelled, if the said person has violated the provisions
of GST Act, 2017. In this case the tax payer has violated the provisions of the
Section 29(2)(e}) of CGST Act, 2017 in as much as they have obtained registration
on the basis of documents of other persons. Section 29(2)(e) of CGST Act, 2017
provides that the registration has been obtained by means of fraud, willful
misstatement or suppression of facts. As your firm has violated the provisions of

the said Act and Rules, your registration is hereby cancelled. “

6.2 Being aggrieved with order of the dated 17.03.2021 the appellant had filed
application for revocation of cancelation of registration before the Adjudicatingi
authority. The Adjudicating authority vides order reference No.
ZA2404211857510 datéd 27.04.2021 had stated that as per search conducted
by the Prev. Section, CGST, Gandhinagar, the firm was found to be none-
operational & that it appeared the firm was passing on fake ITC by way of fraud
hence rejected the application for revocation of cancellation registration as per

rule 23(2) (b) of CGST Rules, 2017, as firm is non operational.

©.3 Further, it has been come to notice from the Preventive, CGST
Gandhinagar Commissionerate that no activity was carried out from premises
and only banner displaying the name and GSTIN of the unit was found; it has
also observed that around 68 units connected to Abans group of companies,
directly or indirectly, registered at various commissionerates all over India:
involved in this circular trading and passed huge amount of ITC without

supplying any goods or services across the country.
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revenug¢ the proper officer had been directed to cancel the registration. It has
been further notice the matter has beed referred to 19 CGST Commissionerate
for initiates the follow up inquiries /investigation and the case appears to have
all India ramification; the investigation in afore subject companies, is in

progregs.

7. I|find that the appellant at the time of hearing the has referred the
Hon'blg High Court Tripura’s order dated 31.08.2021 WP (C) No. 401/2021 in
case of|[M/s. OPC Assets Solutions Pvt. Lt Vs. The State of Tripura and others. In
the ofder dated 31.08.2021 Honble High Court has observed that
Superifitendent of Taxes had cancelled the registration without citing any
reason| The notice reads as under:

« wheraas on the basis of information which has come my notice, it appears that
your registration is liable to be cancelled for the following reason:-

ii Non compliance of any specified provisions in the GST Act or the

ules made there under as may be prescribed.

After konsidering the reply of the appellant on 23.04.2021 the superintendent
of Taxés passed the impugned order and cancelled the petitioner’s registration
effective from 01.07.2017. Consequently, he also computed certain amounts the

petitiofier would have to pay by way of Central and State GST as well as IGST

8 1kind that facts of the both cases are not similar, as in the present case the
registfation was cancelled on the basis of Fraud, willful misstatement and
suppression of the facts that has been corroborated during the search
condycted by the Preventive Section' of CGST, Gandhinagar Commissinerate
and it was found that the firm was not operative which is clear violation of

provigions of the Section 29(2)(e) of CGST Act, 2017 , whereas in the order of

Hon’hle High Court of Tripura no reason was cited by the proper authority in
the sthow Cause notice for cancellation of registration. It has also been observed
that Qrder of Superintended also seeks recovery of certain taxes with penalty

whicH was not part of the show-cause notice dated 06.12.2020.

9 Further, the appellant in his grounds of appeal contended that they have
not been provided opportunity for personal hearing in the instant case in terms
of the |provision for following principal of natural justice. On perusal of available
records, I find that the appellant has been given opportunity of personal hearing
on .13l03.2021 and against which the appellant has also filed reply to Show
Causdg Noticé. Further, I find that the appellant has filed the application for

revocdtion of cancellation of registration before the higher authority &8 er, Ruk

23 (2](b) of CGST Rules, 2017 and the adjudication authority
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proper procedure of natural justice as laid down in GST ACT/Rules before the
issuance of impugned Order. Hence, the contention of the appellant is not
correct and proper. ‘

10. I find that Joint Commissioner, CGST, Gandhinagar vide letter F. No.
GEXCOM/AE/MISC/276/2021-AE-O/o COMNR-CGST-GANDHINAGAR dated
22 12.2021 has informed that afore subject tax payer do not hold any ground for

revocation of the cancellation of registration.

11. 1 find that the adjudicating authority has rejected the application for
revocation of cancelled registration of the appellant under Rule 23(2) {b) of CGST
Rules, 2017 on the ground that during search conducted by the Preventive
Section Gandhinagar it was found that the appellant was non operational and
was passing fake ITC by way of fraud. 1 also found that the adjudicating
authority has rejected the application for revocation after following the
prescribed procedure prescnbed under Rule 23 of CGST Rules, 2017. Moreover,
Joint Comrmnissioner, CGST, Gandhinagar vide letter F.No.
GEXCOM/AE/MISC/276/2020-2021 dated 22.12.2021 has also informed that
since the investigation is in progress the appellant do not hold any ground for

revocation of the cancelation of registration.

In view of above I find the adjudicating authority has ordered rejection of
application for revocation of registration as a deterrent measure so as to prevent
further loss to Government exchequer and on the ground of ongoing
investigation against the appellant. Therefore, 1 do not find it appropriate to
interfere with the impugned order passed by the adjudicating authority at this
stage of proceedings.

12. The subject appeal filed by the appellant is hereby rejected.

13. mﬂaﬁmﬁéawﬁmzmﬂm!

The appeal filed by the appellant stands disposed of in above terms.

Additional Commissioner {Appeals)
Date: .2.2022

AtW

(H. S. Meena)
Superintendent
Central Tax (Appeals)
Ahmedabad

By R.P.A.D.
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M/s. Abans Commodities (1} Private Lilmited.,
439/2,1, Sankdi Sheri, Near Khetarpal Pole,
Manelk] Chowk Ahmedabad, Gujarat, 380001

Copy to:

> WD

o o

he Principal Chief Commissioner of Central Tax, Ahmedabad Zone.

T

The Commissioner, CGST & C.Excise, Appeals, Ahmedabad

The Commissioner, Central GST &C.Ex, Commissionerate-Gandhinagar.
The Assistant Commissioner, CGST & C.Ex, Division-Palanpur,
Commissionerate-Gandhinagar

The Superintendent CGST, Range-Palanpur, Div. Palanpur,

The Additional Commissioner, Central Tax (System), Gandhinagar.

Gruard File.
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